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January 27, 2003

The Honorable Michael K. Powell
Chairman

Federal Communications Commission
445 12" Street, SW

Room 8-B201

Washington, D.C. 20554

Re: Competitive Status of Cable Modems; GN Docket No. 00-185, CS Dock et
02-52, CS Docket 97-80.

Dea Chairman Powsell:

Asthe prospea of competiti ve markets for cable entertainment “navigation devices’
moves closer to redity, the members of the Consumer Eledronics Retail ers Coalition (CERC)
look forward to competing for the atention and resources of consumers and competitive
manufadurers. A disquieting trend, havever, of technicad and econamic discrimination against
competitively sourced products, has developed in the market for cable modem products, which
arealy enjoy auniform technicd standard. Thistrend, andthe pradices we discussin this ex
parte letter, are of significant, dired, andimmediate mncern to CERC as to the state of and
prospeds for competitionin the cdle modem market. They also warn o the dhall enging task
ahed if afully competitive market for cable navigation cevicesisto be establi shed.

CERCisan assciation d leading consumer eledronics retail ers and retaili ng
asciations. Best Buy Co., Inc.; Circuit City Stores, Inc.; Good Guys, Inc.; RadioShad
Corporation; Seas, Roebuck & Co.; Tweder Home Entertainment Group, Inc.; Ultimate
Eledronics, Inc.; The International MassRetall Association; The National Retail Federation; and
The North American Retall Deders Association. CERC members drongly suppated Sedion
304 d the 1996 Telecommunications Act, when it was introduced by Reps. Blil ey and Markey,
to bring to the DTV and lroadband transiti ons the sort of techndogicd and price mmpetition
that foll owed the deregulation o telephore austomer premises equipment. As we know
firsthand the transformative power of a competiti ve market, CERC members believe that any
hurdle for competitive entry into devicemarketsis also aprime obstadeto the DTV and
broadband transiti ons.

! The Commisson recgnized and embracal this objedive a well in its navigation devices Report and Order,
Implementation of Section 304 of the Telecommunications Act of 1996, 13 FCC Rcd 14,775, 14,784-85(1999:
“Just as the Carterfone dedsion resulted in the avail ability to the consumer of an expanding series of feaures and
functions related to the use of the telephone, we believe that Sedion 629is intended to result in the widest
posshble variety of navigation devices being commercially avail able to the consumer.”
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CERC and its members have participated fully in Docket 97-80 sinceits outset. When
CERC has urged the Commisson to addressobstades to competitive entry, the cale industry
has pointed to the DOCS S cable modem standard as evidence and example of its ultimate
commitment to competitive markets.> CERC has answered that in the cae of broadband services
cable was darting from zero in competition with DSL (or DBS), so it had astrong incentive to
achieve equal conditions for competitive entrants.®* Yet on August 6, 2002, agroup d cable
modem manufadurers not affili ated with CERC, the “Cable Modem Coaliti on,” provided
compelli ng evidenceto the Commisgon that even in this market, econamic and technicd barriers
to entry were being ereded that no entrant reasonably could be expeded to overcome.* More
recently, events and dsplays at the International Consumer Eledronics Show (“CES")
demonstrated the growing importance and vtality of modem-based wirelesshome networks.

Acoording to the fads presented to the Commisson by the Cable Modem Coaliti on:

* TimeWarner Cable requires the same dharge for cable modem service, irrespedive of
whether amodem is recaved from T-W cable or purchased competitively. In ather words,
this cable M SO has entirely bunded the modem charge into the service so asto obvate
competition as surely asif it still enjoyed a “no attadh” rule for competiti ve products.”

* InMay 2002AT& T Broadband impased a $7 per month rate hike only for customers owning
their own modems -- including customers who had alreadly purchased competiti ve products.®

» Other cable MSOs continued to dff er a separate rate to competitive aistomers, bu reduced
their discourts for self-supgied modems predpitously and, apparently, arbitrarily.’

The enphasis on wirelesshome networking techndogies at the CES showed that this
tedhndogy areahas the potential to creae demand and utility for broadband access Yet
acording to the same fili ng, CableLabs adherenceto anticompetitive and oumoded product
certification pradices makesit difficult for cable modem products other than those aedaed
through M SO-sanctioned procurement to compete on atimely basis:

« Long cetificaion cycles increase time to market for competiti ve products.®

% See, e.g., NCTA ex parte letter, CS Docket No. 97-80, June 4, 2002 p. 1.

3 e, e.g., CERC Reply to NCTA, ex parte letter, CS Docket No. 97-80, Augwst 1, 2002 p. 9.

4 Reply Comments Of The Cable Modem Coalition, GN Docket No. 00-185, CS Docket No. 02-52, August 6, 2002
® Cable Modem Coaliti on Comments at 4.

®\d. at 5. This ®ts afrightening standard for future consumer reliance on competiti ve device markets.

"id.

®Id. a 6.
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*  Manufadurers must re-certify products if they make any change; even trivial changes like
the wlor of the product require areview that takes sveral weeks and costs $15,000while
changing an approved product’s case requires sibmisson to a Cablel abs review lasting from
2 weeks to 3months and costing $15,000to $45,000 dpending on the spedfic change. ®
Moreover, it has been retail ers' experiencethat even after Cablel abs certificaion has been
receved, additional review and certificaion steps may be required by individual cable MSOs
-- contrary to the nation that the DOCSIS spedaficdion povides a “plug and gay” solution.

» Competitive cdle modem manufadurers “canna include popuar Internet Gateway feaures
like routing and firewall cgpability [the very feaures attrading so much attention at the
recant CES in their cable modems without Cablelabs approval of the techndogy.”*°

CES attendees witnessed the events and dsplays demonstrating the growing importance and
vitality of modem-based wirelesshome networks. The potential for damage to this market from
the pradices described abowe is clea and compelli ng.

These eonamic and technica impasitions on the “showcase” product for retail
competitive avail ability demonstrate that much work remainsif the “right to attach,” dedared in
1998for all navigation device products, including cable modems,**isto be meaningful in the
marketplace That these obstades to entry remain in 2003 letrays either a persistence of the
“RFP’ mindset, or a anscious desire to maintain advantages for M SO-ordered products and
disadvantages for competiti ve products. Unfortunately, there still resides with cable MSOs and
CablelLabs the power to stifle dl competitive entry of cable modem products which they do nd
spedficdly approve. Such was nat the cae in telephore device deregulation.

It has been clea since 1998this power will be used, and will retard competitive entry,
unlessand urtil courtervailing power or authority is brought to bea. One way to dothis, when
ladk of competitive entry beaomesintolerable, isfor the Commisson a the Congressto dedare
or enad further and spedfic rights in favor of the frustrated entrants, or to apply strong and
spedfic presaure to force ax acommodation. Ancther way -- in CERC' s view more dficient --
isfor the Commissonto reform its regulations 0 as to remove these obsolete and arbitrary
elements of the deregulated industry’ s power over competitive entrants.

In the cntext of the Commisson's Y ea 2000Review on ravigation devices, CERC
proposed such reforms to Commisson regulations, so as to eliminate remaining technicd and
econamic obstadesto a “level playing field.”** Inthe context of cable modems, the Cable

9 Id; and additional information receved from Cable Modem Coaliti on.
014
1 Navigation Devices Order, at 14,785,

2 The CERC proposals were repeaed in and attached to the August 1, 2002 ex parte Reply noted above.
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Modem Coalition has proposed an anti-subsidy rule, which CERC hereby endorses.™ 2003 will
be acritical year for both the Broadband and DTV Transitions, in which they will merit and
receive much attention. It would behoove competitive markets for the Commission to make
crystal clear that the imposition of arbitrary economic and technical hurdlesin the path of critical
new productsis no longer acceptable. Such practices, aready damaging in the context of
broadband, will be no less so in the context of the DTV transition -- where many pricing and
technical questions pertaining to competitive navigation devices remain to be resolved.

CERC greatly appreciates, Mr. Chairman, the priority that you have assigned to moving
these transitions forward (as shown by your own comments at CES). Asretailers we remain
actively interested in atruly competitive market for broadband access devices. We pledge our
interest and our participation in any public policy steps the Commission may consider to achieve
this goal.

Sincerely,

/s/ Bradbury H. Anderson
Bradbury H. Anderson

Vice Chairman and CEO,

Best Buy Co., Inc.

Chairman, Consumer Electronics
Retailers Coalition

Of counsd:

Robert S. Schwartz
McDermott, Will & Emery
600 13th Street, N.W.
Washington, D.C. 20005
202 756-8081

cc: Commissioner Kathleen Q. Abernathy
Commissioner Michagl J. Copps
Commissioner Kevin J. Martin
Commissioner Jonathan S. Adelstein
Susan Eid, Legal Advisor to Chairman Powell
Stacy Robinson, Legal Advisor to Commissioner Abernathy
Alexis Johns, Legal Advisor to Commissioner Copps
Catherine Bohigian, Legal Advisor to Commissioner Martin
Sarah Whitesell, Legal Advisor to Commissioner Adelstein

13 cable Modem Coalition comments at 10-12.
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W. Kenneth Ferree, Chief, Media Bureau

Rick Chessen, Associate Bureau Chief, Media Bureau

Thomas Horan, Legal Advisor to Chief, Media Bureau

William Johnson, Deputy Chief, Media Bureau

Deborah Klein, Chief of Staff, Media Bureau

Mary Beth Murphy, Division Chief, Policy Division, Media Bureau
Steve Broeckhart, Deputy Chief, Policy Division, Media Bureau
John Wong, Division Chief, Engineering Division, Media Bureau
Michael Lance, Deputy Chief, Engineering Division, Media Bureau
Robert Pepper, Chief, Office of Plans and Policy

Amy Nathan, Senior Legal Counsel, Office of Plans and Policy
Jonathan Levy, Deputy Chief Economist, Office of Plans and Policy
Bruce Franca, Deputy Chief, Office of Engineering and Technology
Linda Senecal, Media Bureau

Susan Mort, Media Bureau

Marlene H. Dortch, Secretary (for inclusion in GN Docket No. 00-185, CS Docket 02-52,
and CS Docket No. 97-80)



